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Preparation is vital to minimizing liability exposures

by Robert E. Maclin I1I, Esq.

In today's fast paced environment, the
tour operator must juggle a variety of
challenges. The ever-expanding and
changing travel industry,—combmed
with the consuming public's ever-rising
expectations, create ever-increasing
and evolving legal duties and responsi-
bilities. Like it or not, regardless of
who is ultimately responsible, a tour
operator is often the customer's sole
point of contact, and therefore likely to
receive the brunt of any Lability issue.

The question, therefores, is when, not if,~

a tour operator will face a lawsuit from
a customer.

Types of liability suits

Potential liabilities facing tour opera-
tars are typically based on what are
called “canses of action,” which include
negligence, malpractice and breach of
contract, fiduciary duty or statutory
duty. The typical lawsuit that a tour
operator might expect to face would
very likely include a potpourri of these
causes of action.

For example, a tour operator may be
responsible for the negligence of a tour
supplier that results in an injury to a
customer. Or a tour operator may be
held liable for misrepresentations or
for breach of an implied warranty of
habitability, arising from lodging pro-
vided by a tour supplier. Or a tour
operator may be held liable if a cus-
tomer becomes ill due to circumstances
surrounding travel accommodations on
a tour. Or a tour operator may be held
liable for allowing a disabled customer
to participate in an activity that may
result in injury or disTuption in travel

— and by the same token he may be
held liable for refusing to allow the dis-
abled customer to participate in a
scheduled activity.

Getting prepared

Working with the company's legal advi-
sor, a tour operator should develop
and, on an ongoing basis, maintain, a
general familiarity with the types of
liability exposures that exist in the -
company's daily operations, This will

~enable the company to develop prac-—

tices and procedures (commonly

requires all its North American tour

operator members to maintain both
$1,000,000 in general liability insur-
ance coverage and $1,000,000 in pro-
fessional errors and omissions cover-
age.)

The time for a tour operator to review
and understand exactly what insur-
ance coverage is available under the
tour operator's insurance policy is not
when the tour operator has received a

summons-and complaint. Too often, .

and not just in our industry, an insur-

“If you think this article is involved,
imagine what a liability lawsuit would
be like. Preparation is the key, good
judgement the guide.”

—Ed Dresel of Destinations Unlimited in Southington, Conn.

referred to as "loss control practices”)
to reduce liability exposure, to reduce
or eliminate losses in the event of liti-
gation and, most importantly, fo reduce
potential harm to the tour operator’s
customers.

Understand your palicy

After becoming familiar with the types
of liability exposures that may be con-
fronted, it is critical that the tour oper-
ator work with both legal and insur-
ance advisors to secure and maintain
insurance coverage. (CrossSphere

ance policy is purchased and received
and then "filed away" with no clear
understanding of the precise risks of
the business, the coverage amounts
needed, the coverage which is actually
provided under the policy, or the exclu-
siong from coverage under the policy.
This is why it is important to work
with both legal and insurance advisors
to develop and maintain an under-
gtanding of the liabilities that are cov-
ered as well as those that are not
covered.
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All tour operators should recognize
that insurance simply does not protect
against all risks and Habilities. Even
with the availability of insurance cov-
erage for a claim, there will be no com-
pensation for the time lost addressing
a lawsuit (time spent in depositions,
answering written questions, and in
court); for the increased premiums or
the potential insurance coverage can-
cellation that may result from a law-
suit having been filed; for the damage

~to-a-tour operator's-business and repu--

tation; or for the mental stress
inevitably resulting from litigation.
{All insurance policies have a "duty to
cooperate” clause, requiring the
insured four operator to fully partici-
pate in the defense afforded them
under that policy in order for it to
remain in effect.}

Contracts should reflect policy

Once the tour operator understands
the Habilities and risks that are
ingured and the one's that aren't, it's
important to work with the legal advi-
sor to develop formalized agreements,
policies, practices, préicedures and
internal behaviors that reflect the cov-
erage policy. For example, a tour oper-
ator can act to minimize Hability and
risk exposure — and protect both his
company and the customer — by being
diligent and professicnal in the selec-
tion of tour suppliers, This not only
protects the customer, but also should
provide the tour operator with a legiti-
mate defense in any lawsuit alleging
negligent selection of a tour supplier.

Another wéty to minimize risk is by
developing and implementing clear

o

and concise contracts with customers.
For example, it is a good idea fo
include in a customer contract a "dis-
closure of principal and responsibility
clause," stating that the tour operator
does not own or operate the tour sup-
plier, identifying all principals who are
actually providing the tour components
and disclaiming responsibility from
conditions beyond the tour operator's
control. :

Afinal risk control-strategy-is-develop~
ing and implementing clear and con-
cise contracts with tour suppliers. For

- example, a contract should inclade

clauses requiring the tour supplier to
provide insurance for the tour operator
and setting forth and establishing
standards for the tour componenis
that the tour supplier is providing. -
Other suggestions to consider are
developing and implementing clear
practices, policies and procedures with
to respect areas such as customer
warnings for travel venues, customer
participation in activities, tour opera-
tor staff training and not over-repre-
senting or over-promising tours.

The readiness is ail

The bottom line is, a tour operator
must be prepared for the inevitable
threat of litigation and should take the
time to know and understand the
potential risks and liahilities and the
provisions of the chesen insurance pro-
gram. It is also crucial to establish and
implement proper disclosures, and
clear and definitive policies and agree-
ments. In summary a tour operator
should be prepared.

"If you think this article is involved,
imagine what a liability lawsuit would
be like,” said Ed Dresel of Destination

~Unlimited in-Southington; Conn:

“Preparation is the key, good judge-
ment the guide” o
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