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UNITED STATES DISTRICT COURT
EASTERN DISTRICT. OF KENTUCKY
- PIKEVILLE

CIVIL, ACTION NO. 02-73-KKC

BITUMINOUS CASUALTY CORPORATION;.

v, MEMORANDUM, OPINION,
& ORDER

MAXXIM REBUILD COMPANY, INC.,
HAZARD SERVICES, INC., and
BRADLEY.COMBS, =~ |

b
!

ik o+ on #[% & % & ¥

1

the motions have been filed and 1sahe motiorigs;tare.dpe for ruling.!
. i

FACTUAL BACKGROUND

E

foeo

Lo

collision. The operator of the

This matter is béfore the Court‘.on ;rpss-motions for summary judgment. The
moti;m for summary judgment filed by Elil;aintiff Bituminous Casualty Cbrporatioﬁ
(“Bituminous”} against-Defendaétl’ Maxxinfi.Rebuild:Company,' fne., (“Maxxim”) and.

H i :
Defendant Hazard Services, Inc. (%‘Haz:u ”)é is found at Record No. 95. Maxxim’s motion
for partial éumma:yjudgment aga nstBitum%ir;ou's is found at Record No. 99, and its-motion

for summary judgment against Hpzard is at Record No. 97. Resﬁonses and replies on all

Generally, this case concfms & disf;jitc over insurance coverage of claims arising
from a May 22, 2001, auto accident at Hatf_o!d in Floyd County, Kentucky, involving two
vehicles. The operator of one jof the vehicles; Paula Mitchel], died 25 a result of the

other veh?icle, a Ford F-550 truck owned by Defendant
it ha
\Maxxim's responsc 10 Biniminous's summ:uy judgment motion is at Record No, 114, and
Bituminous's reply to that response ig at Record No. 117. Bituminous’s response to Maxxim’s motion for
partial summary judgment s at Record No. 112, apd'Maxxim’s reply to that response is at Record No. 116,

Hazard's responge to both motions fof summiary jadgment against it is at Record No. 120. Maxxdm’s reply
1o Hazard's response is at Record No. |22, and Bitpminous's reply to Hazard's responseis at Record No. 123.
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Maxxim, was Bradley Combs. At the tlme of the accident, Combs was on Defendant

Hazard’s employee payroll, but l;iad been “leased” to Maxxim as a partg runner based a
P : i
) ‘

Maxxim’s Ashland, Kentucky, sl{'op (the “Ashland shop”). Combs was transporting parts
i 1

from the Ashland shop to Mamiri;’s shop at Norton, Virginia.

As a result of the acciderit (hereinaﬁcr,me “Bradley Combs accident™), Combs,
: L

: 5 ‘ .
Maxxim and Hazard were named }as defendants in a wrongful death action brought by the

)

estate of Paula Mitchell in Floyd Circuit Cojirt. Maxxim and Hazard submitted the claims.

! 3
- q . - . L -
to Hazard's business and automobfz-‘le insurer, Bituminous. Bituminous agreed to investigate
. i ,
: v o , .
the claim on behalf of Hazard under a reisgzgvatlon of rights concerning coverage, but

{ .
disclaimed coverage to Maxxim gr Combs. | See Complaint at §f 23-24.

On February 20, 2002, Bifuminous filed  complaint for declaratory reliof in this

court against Maxxim, Hazard, and Bradle_‘;y Combs [Record No. 11.2 1In its complaint,

Bitu.miﬁoqs alleged that an actugl contrO\Erersy existed among the parties as to their

respective rights, duties, and obhgauons pursuant to two commercial insurance policies
issued by Bituminous to Hazard f‘or the perlod of Janvary 22, 2001, to January 22, 2002:
(1) Commercial Lines Policy No CLP 3 105 422 (hereinafter the “CLP"); and

@ Commerclal Auto Policy No. CAP 3 105 407 (hereinafler the “CAP”).* Complaint at

{ 5. Bifuminous claimed that in “i initial aﬂpllcauOn for ingurance made in 1997, Hazard -

" ¥This’ Court 8ils in diversity. juri d}Cl‘lOﬂ E qlwemty of citizenship exists between the Plaintiff and

t.f,q —

the three named Défendants and the amount in cunu'eversy exceeds $75,000. 28 US.C. § 1332.
!

%A copy of the CLP is attached as Exhibit A to Biteminous’s memorandum in support of summary.

judgmenr_ [Record No, 96] 3

A
]

‘A copy of ths CAP is attached bs. Exhibit B 0 Bituminous's memorandum in suppoit of summary
judgment. [Record No. 96] :

l.
2
E
]

i
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l
J,

described ‘the nature of its bus ness as szé_ﬁrioing and building coal mining equipment.
Complaint at § 10. Bituminous alleged thaft during the policy period in question, however,
Hazard leased employees suchi as Br-adléey Combs to various businesses without the
knowledge and consent of Biturginous. Céamplaint at | 9.

Bituminous's corplaint éecks the f?';llowing relief:
1. A judgment against Maﬁcim and.iﬁt_fadley Combs declaring that there exists no

obligation on the part of Bitum'mo:‘us under:the CLP or the CAP to provide any

defense or indemniﬁcatio;_p foror angninst the claims arising from the Bradley Combs

. j |
accident; ﬁ i

2. A judgment against Hazajffd declaring that there exists no obligation on the part of
i P
i :
Bituminous under the CLP or the C!AP to provide any defense or indemnification

r ;
for or against the claims arising from the Bradley Combs accident;

3. A jndgment against Hazarc declaring that coverage, if any, afforded to Hazard under

the CAP is in excess to any other collectible insurance;

& b

4. A judgment-againstﬂazar%i rESCiﬂdi.élg'ﬂlC CLP and the CAp;

5. Alternatively, a judgment for indemnification and contribution from Maxxim and

t

Combs for any liability 4nd obligations of Bituminous to the Estate of Paula
Mitchell, deceased, and 1o ;?131' surviving minor daughter; and

6. For such other and further Felief as the '_C_ourt-de'ems appropriate.

In addition fo defending itseif ag:ims;tﬁlmmmous’s --cbr;;plaint, Maxxim brought 2
? i

countter-claim against Bituminous [Record No 4], which it then amended [Record No. 80].

Maxxim asserts that it is third-party bcncﬂciéi‘y of the CAP and the CLP and is entitled to
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a judgment declaring that Bitumihous must Epfovide coverage for Hazard’s indemnification

of Maxxim under an alleged Serv

ices Agrecment. [Count 1 of counter-claim] Maxxim also

seeks a judgment. declaring tha% Bituming

:u's must provide coverage to Maxxim as an
1
l

additional insured.” [Count 2 of eounter-clgmn]

Subsequent to the filing of Blturnmo

claim, Maxxim settled the state c
surviving -minor- daughter for s

Payment™) in exchange for a ré

us’s complaint and Maxxim’s original counter-

hurt actlon w:th the Estate of Paula Mitchell and with her

?

fotal sunfn_:.of $2,000,000 (hereinafter, the “Settlement

tease of all state court claims against all parties.

See

Maxxim®s Cross-claim and Ameyded Counterclaim at § 15 and Exhibits 3 & 4 [Record No.

80]. After settling the lawsuit,

v
H

Maxxim brought a. cross-claim against Hazard seeking

! i
indemnification for.the Settlement Payment tinder an alleged Services Agreement between

&

Hazard and Maxxim. Id. at§] 1

'E-Ia,zard is defending itsklf again

Defendant Bradley Combs was g
default.
MOTIONS

The parties have submittd

L

21,
r _
1

st both Bituminous’s and Maxxim’s claims.

?rved on Iisday 3,2002, but has never responded and is in
I,

5 FOR SUMMARY JUDGMENT

summary judgment. [nstead of re'gpeatmg the arguments presented by each party in full, the

Court will summarize the positio

Bituminoiis has based s}

Maxxim aiso seeks damages
faith and fair dealing. [Counts 3 & 4] In

all proceedings on Counts 3 & 4 uatil dfter the oth
¥

n of each party

d lengthy and well-written pleadings on the motions for

P.18

moﬁon tor

1
]

rom B:tumlhous s failure to pay and from an alleged breach of good
an separate prder issued this same day, however, the Cotrt bifurcaged
r issues in this case are resolved.

sumrnary Jjudgment on the following grounds’™
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Bituminous claims that under the language of thie CLP and the CAP, it has no obligation

to provide coverage for the Br%dley Combs accident apart from any contractual

Finally, Bituminous contends thate

Hazard and Addington, Inc., (“Add

by Addington. In its pleadings vis

Agreement.

In its response to both Bityj
that both motions against it should
exists as whether Addington assig
Bituminous is not entitled to resci

issues of material Fact exist régardi]

‘Marxxim’s memorandum in supy
{Record No. 100] eddresses only cavera
policics in its response to Bituminous's nj

contends that no valid indemnifics
covered under the CLP or CAP bec
leasing business-when it issued tH
policies based on Hazard’s misreprsentation
indemmification agreement with H

nust pfovlide it coverage for the Bradley C

T,
coverage would arise solely as a i

indemnification agreements into W.hlch Hazérd and Maxxim entered. Bituminous then .

tion agrecment exists between Hazard and Maxxim.

ventifa valid indemnification agreement exists, it is not
uge Biturn.i.nous wasg not aware of Hazard’s employee
e polioies‘;_;.f
j
' of its business on its application forms..

Bituminous also seeks rescission of the

Maxxim, in its motion for sui'nmary judﬁment against Hazard, claims to have a valid

azard thrh_ugh a 1995 Services Agreement between

ngton”) that Maxxim alleges it received by assignment
b

f;:-awis Bituminous,® Maxxim contends that Bituminous
§

ombs accident, but acknowledges that such

H
A
¥

esult of the indemmification provision in the Services

minous and Maxxim [Record No. 120], Hazard argues

be denied; Hccause (1) a genuine issue of material fact

ned the aforesaid Services Agreement to Maxxim; (2)

sion of the policies as a matter of law; and (3) genuine

\p Hazard'§application for insuranice 46d Bituiinious’s
£

F .

ort of Tts motlon for partial surnmary judgment against Bitumirious

b under the ‘CAP policy, but Maxxim addresses both insurance
otion for summa:y judgment.

;
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T T

knowledge of Hazard’s business.

Staridard for Summary Judgment

Under Federal Rule of Givil Proccci_ure 56, summary judgment should be granted

when the “pleadings, depositioj’xs, answelrs 10 interrogatories, and admissions on file,
]

i :
together with the affidavits, ifany show that there is no genuine issue as to any material fact
and that the moving party is enfitled to jq;dément as a matter of law.” Celofex Corp. v.
' | N ' ' '

Catrett, 477 U.S. 317 (1986). The party n?éizing for summary judgment must support-its

motion by directing the Court to tuch pleacfh}gs, depositions, etc., but need not support the

motion by “negating the opponent’s claim.”: Celotex, 477 U.S. at 323. Where the motion
for summmary judgment is supportéd bythe nfﬁiying party, the nonmoving party “may not rest

upon the mere allegations or de¢nfals of [itsj pleadings, but . . . must set forth specific facts

showing that there is a genuine’ 'ssue_ for t{‘laj’ Fed. R. Civ. P. 56(¢). Once the moving

[ _
party meets its burden of production, the nonmoving party must show more than “some

_ - _
metaphysical doubt as to the matérial facts.” Matsyshita Electric Ind: Co. v. Zenith Radio

Corp., 475 U.8. 574, 586 (1986).} ln other words, any factual dispute must be genuine and

! . . .
the facts must be such that if thegy were proven at trial, a reasonable jury could return a
verdict for the nonmoving party. {The mere pxistence of some alleged factual dispute is not.

good enough; there must be no genuine issufe:_'-bf material fact. Anderson v, Liberty Lobby,

Inc., 477 U.S. 242, 247-8 (1986)!
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¥
b

]
E
1

. -

LAW AND ANALYSIS

Under Kentucky law, thé!; “construé:gi_o_n and interpretation of a contract, including

questions regarding ambiguity, hre qucstiic_a’n;s of law to be decided by the court.” Eg.

I
Isiand Creek Coal Co. v. Welld, 113 S.W.3d 100, 103 (Ky. 2003) (internal quotations
| _ i :

omitted). When interpreting a cgntract, the Court “first must determine whether the terms
1 [ I

of'the parties’ [agreement] are ami:u guous, heCause resolution of the ambiguity question will
s

dictate how [the court’s] interpret five analysm will proceed.” Prearv. P.T. A, Industries, 103

S5.W.3d 99, 105-6 (Ky. 2003). Inithe absence of amblgulty however, “a written instrument

will be enforced strictly according to its tcrms and a court will interpret the contract’s terms
by assigning language its ordinary mcaninég;'and without resort to extrinsic evidence.” 1d,
E ¢

at 106 (internal quotations omittéd).

f .

After rcwewmgthe brlefs; the Courtﬁnds that, absent an indemnification agreement
between' Hazard and Maxxim, %ztummoug 1s not required to provide coverage for the
Bradley Combs accident under th% terms of the CLP orthe CAP. First, Biturninous appeats
to have no obligation to cover theacc:dcnl \.‘nder the CLP merely because Combs was listed
on Hazard’s payroll. thummmls dlsputes whether Bradley Combs would qualify as an

“employee” of Hazard under the deﬁmtlon of “employee™ provided in the CLP because of
E

hix stanig 85 % payroll employee lé;ased 1o aﬁofhcr-company. However, even it Combswere |
[

- .t _".; X
a Hazard “employee” under the GLP, that policy specifically excludes coverage for bodily
[ [
] P
injury or property damage “arish;g out of tIgs;-nwnership, maintenance, use or entrustment
. [ .

to others of any aircraft, *auto’ of watcrcraﬁ,pw:led, operated by ot rented or loaned to any
g _

”

L




;o
§
e
|
i

insured.” See CLP at Commefcial Gené:fal I;iabiliry Coverage Form (“CGL Form”),
i

Section 1.2.g. In other words,fthe CLP gdpes not provide coverage for auto accidents

involving any -Hazard employee
The CAP, on the other Hand, coveérs “all sums an ‘insured’ legally must pay as

|
damages because of “bodily injmy’ or ‘pro'pe‘rty damage’ to which this insurance applies,

1

caused by an ‘accident’ and rcsult:n g from the ownership, maintenance or use of a covered

"

‘auto.”” Sge CAP. at Business- A;:uto Covetage Form (“BAC Form™), Section ILA. For

purposes of liability, a “covered auto” mcludes any auto.” Seg CAP Declarations Page and

BACForm, Sectionl.A. The defifition of “1n3urcd” under the CAP includes the following:
|
“You for any covered ‘auto,”” "nd “Anydne else while using with your pcrrmsslon a

L

covered ‘auto’ you durn, hire-or bg row,’ See CAP at BAC Form, SectionII.A.1. The term

“You” is defined as the named ing ured Hazhrd Services, Inc. See CAP at BAC Form, p.1.

l(

Bltummous arguesthat the! policy language quoted zbove does not provide coverage

for the Bradley Combs accident. I\Emless Hagagrd is contractually obligated to pay for the

i
1

! J:
accident. Absent such a contractual obligation, Bituminous claims no coverage exists for

; |
the accident because the truck dﬂ';fﬁﬂ by Cdmbs was not “owned, hired of borrowed™ by

Hazard; Maxxim owned thie truck Qnd Combs was driving it at the direction of Maxxim, not

Hazard. Even if the vehicle was ¢ pnsiderad {‘hued or borrowed” by Hazard, however, the

b

CAP excludes frorn the definition §fan insurésﬁ‘:ij“Th_qufner or anyone else from whom you_

hire or borrow a covered ‘auto.”” BAC 'Formf,- Segtion ILA.Lb.(1). Maxxim thus does not

appear to be an “insured” as defingd for this section of the policy, and Maxxim does not

contest that.

MOR-15-2004  15: 49 1.5, DISTRICT CDURT e P.22
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Bituminous also argues tha'_t, absent a ?;_omractuai obligation, Hazard would not be

liable at common-law for Combs’s actions under the “loaned servant” prong of the
P ;
respondeat-superior doctrine. Th¢ general rule of a “loaned servant” in Kentucky law is

1
found in Carnes v. Deparment of Economic'Security, 435 S.W.2d 758, 761 (Ky. 1968):
i i

A servant may be loaned o_g' hired by h13 master for some special purpose so
as to become, as to that s¢rvice, the servant of the person to whom he is
loaned or hired, and to impose on the ;lattcr,‘the usual liabilities of a master,
the general or original magter being .:cqxrcspondingly relieved.
S
The test for whether a servant performing a special service fora third party becomes

the servant of that third party depends on who controls the servant while he performs the

B ‘

special service. Turner Construcfion Co, v. Garrett, 310 5.W.2d 786, 789 (Ky. 1958). In
L

the present case, the evidence shows that Bradley Combs acted wholly under the direction

and control of Maxxim employeds at the tiér‘_xe of the accident. - Therefore, under common

i z
law, Maxxim would be liable for any negligence on the part of Bradley Combs in

conmection with the accident.

} P _

Maxxim does not diSputengituminoils’s arguments on the loaned servant doctrine,’
i [

and essentially acknowledges th%t its claim? for coverage depends entirely on the existence

{ ;
of an indemnification agreementbetween it and Hazard* The Courtagrees, and thus turns
: i

_ i :
to the question of whether there as such 4 valid agreement.

P
P

Maxxim notes, however, that the lawsuit bjl'i;hght by the Mitchell estate was settled without any party
_being deolared neghigent. L

SOOI | LSRR I S

: e —

. *Maxxim briefly maintained that it was led to believe it was an additional insured on the policies, but
neither Addington nor Maxxim was fgrmally named as az additional insured on the policy, whereas other
companies with whom Fazard did business were. Set “Additional Insured” pages in both the CLP and CAP.
The evidence in the record shows Lha} Hazard cansed a Certificate of Insurance dated “1/12/2001" to be

delivered 1o Addington listing Addington as an additional insured, but the certificate states on its face that it

was provided for informational purposds only atid does not, by itself; confer any rights tipen the party 1o whom
it was issued, See Exhibit 2 to Maxxifn’s Cross-claim and Amended Counter-claim [Record No. 80},

1
:
f
E
i
|
!
‘
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; . .

II. [he Services Agreementiand its Alleged Assignment
H . { . .

The CLP and the CAP provide covéﬁgc for obligations assumed by Hazard under

an “insured contract.” See CL.P atCGL Forréxi,—jSection 1.2.b(2); CAP at BAC Form, Section

IL.B.2.b. In both policies, an “ingured conﬁ'm‘:t” is defined in relevant part as follows:
;; b
That part of any other coﬂtract or agteement pertaining to your business. .
. under which you assurﬁe the tori liability of another party to pay for
“bodlly injury” or. prope;rty damage to a third person’ or organization.
Tort liability means a hab;hty that would be imposed by law in the absence
of any contract or agreen}ent |
H

CLP at CGL Form, Section V, § B(f) _
Maxxim claims that Bitgminous is obligated to provide it coverage under the
“insured contract” provision of g:a'ch polidy through the following language found in a

Services Agreement!? into 'whicl‘é Hazard a.r'id -Addington entered on August 3, 1995:

Section 4(A). Indcmmggs Contractor agrees to release, indemnify, defend,
and hold the Company, its cmpioyees officers, directors, and agents
.harmlf:ss from and agamsé any anda,ll suits, claims, demands, costs, loss and
expense, including attorney’s. fees ;md other legal expenses, by reason of

" liability imposed or- clamied to be imposed by law, or-otherwise, upon the
Company for damages dl.!e to bodlly injuries, death, or damage 1o property
(including such. damages suﬁ'ercd by the Contractor, its agents and
employees) arising out @f or in conscquence of the performance of the
Agreement, whether or ,not such | bodlly injuries, death, or damage fo
property arise, or are c[,auncd to anse in whole or in part, out of the
negligenice' ot any other grounds:of legal liability on- the part of the
Contractor, its agents, anf emplqucs

In the Services Agreement, “Contt‘;édto_r” refers to Hazard, while “the Company”
I

.. refers to Addington. The Agresment alsoirequired the Contractor to maintain insurance.
: : b :

“*“Party” replaces “person™ in i‘the CAP. dcfimtmn See CAP at BAC Form, Section V,G.5.

®The Services Agrecment is %m exhibit tq numerous pleadings. See, ez, Exhibit 1 to Maxxim's
Ameided Counter-claim and Cross-oliim [Rccord ‘No.-80]; Exhibit H to Bituminous’s $J Memorandum
[Record No. 96}; Exhibit A to Maxxinj's R&':«sp(mmi 10 87 [Record No. 114].

10

P.24
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See Section 4(B) of Services Agteement. :
| ..
Under the Agreement, H4zard agreé:d to “supply all equipment, supplies and fabor

St L

on a ‘asneeded’ basis” for thuty;dollars ($30) an hour. Exhibit A to the Agreement; The
Court notes that the Agreement c?oes not speclfy the type of equipment, supplies and labor
to be provided, nor does it spcc:ﬁy a locatle)n at which the services were to be performed.

Citing deposition testlmbny from; koy Sharp,"! who signed the agreement as
Hazard’s president, B:tummous g'md H&za:ti ‘arguc in their pleadings that the terms of the

19935 Services Agreement do not mclude leds smg employees. While Sharp’s testimony may

indicate that leasing empioyee{ was not speciﬁcally conternplated when Hazard and

Addington entered into the Agredgnent-in 1995 , Hizard agreed, as Maxxim notes, to supply
! I
{ B

“all .. . labor” on an “as-needed.” Althéugh the evidence produced indicates that the

X

leasing of employees by Hazard Eo Addmgton did not occur before the latter half of 1998,
F

the i mvmces submltted by Hazard:to Addmgfton in late 1998 for the employees leased to the
!
Ashland Shop charge a rate oﬁ $30 per hour; the same rate quoted in the Setvices

Agreement.. See Exhibit [ to Bm?smlnous s=S.I Memorandum [Record No. 96]. The Court

i
thus believes that the employee l.,asmg tha.t occurred in 1998 was in accordance with the

Services Agreement. P

P
P

" Q What was the disedssion with e}theer Newell [Addington president
in 1995) or Wayne K¢aton [Addington employes in- 1995} wnth regard to

A: Just wanted me toido basncaily welding.
Q: With Hazacd employees? P
A:Yes. '
Q: Did they discuss With you at that time this contracting of employces?
Az No. !

Roy Sharp Deposition at 42, fines 1.9 [Record No. 104]

¥

TN R e R e T e,

T R ST T

- --thetype-of-werk-theyi wanted you to-perform?— - - - o omms e
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]
H 4
i i
: I
i
H

Maxxim claims that Add hgton ass:igned the Services Agreement to Maxxim when

it allegedly assigned to Maxxing all of th% assets and liabilities of its re-build business

L

located at the Ashland shop effeatwe January 1, 1999 (hereinafter the “1999 Ashland Shop

Assignment™). At the time, both companjes were wholly-owned subsidiaries of Pittston

| Coal Management Company (heremaftcr “Pittston”). The transfer of assets was completed
| r

via an inter-company transfer jon the lcdgers of the companies. See Exhibit J to

Bituminous’s S Memorandum [Record I\il“o 96]; Exhibit A to Hazard’s Response to SJ
ﬁ

Motions [Record No. 120]. Therje apparentjy_is no other written documentation of the asset
4 i-
I . 3 N
L transfer, nor is there any written ;:onfu'mation that the Services Agreement was among the
i
1

assets transferred. The Services Agreement isnotreflected on the Iedgers because contracts
are generally notreflected on such ledgers. vSee David Fields Deposition at 52 [Record No.

103}." Despite the lack of wrttt;en documentatmn however, Maxxim maintains that the

i
i
[
R

Agreement was nevertheless ass%gned.

Hazard never received iany fdmixal notification of the 1999 Ashland Shop

Assignment between Addingtoﬁ;i and Maé(xim. Hazard continued, however, to lease

i
H

employees to the Ashland Sh0p.§ Hazard ir%n{oiced Maxxim by name and received checks

drawn on a Maxxim account. | .
Bituminous and Hazard é;fontcnd thé\t' such an assignment is invalid because it was
5 | |

Fioei g

Q I see no conmmof any type that arc shown on {the ledger sheets]

or agreenients-or Jeasés or any‘thmg like thiat,

A: You wouldn’t actiially seea conh-act here. You might ses some liabilities to
3 contract that we havc a current Ilablhty for.

Q: Why would you. 30(: seea commr:t on there, on [the ledgers]?

A: Contract has no book value, - ,

'

David Flc[ds Deposition at 52 lines 3-12 [Reoord No. 103).




MAR-15-2834

15:50

J.s. pistRicT COURT
g f

o

|-

L AT e

" .

4 1
not in writing. Maxxim correctly notes, however, that the terms of the Services Agreement

; i
did not require any assignment by Addingtén to be in writing;

Section 6(A) Assignment.
hereunder without prior] written consent of the Company

- Contractor [Hazard] shall not- assign its rights
[Addington].

Subject to the foregoing, all of the terms, covenants and conditions of this
Agreement shall be binding upon t!n_e successors and assigns of the parties

hereto.

Bituminous and Hazard

L

; L :
targue that the assignment was actually an amendment
{ i '

f N
required to be in writing under s;éction 6(C) of the Agreement.”® However, so long as an
q !

assignment changes only the idenétity of onef of the parties, and the contract does not require
k b

otherwise, Kentucky law general

are generally assignable under

) i .
y does not require assignments to be in writing. Contracts

(entuck‘yg]awunless forbidden by public policy or the

£ s e

contract itself. See Managed Hedlth Care Associates, Inc. v. Kethan 209 F 3d 923,928 (6™

Cir. 2000) (citing Pulaski Stave €o. v. Millfé'r"s Creek Lumber Co., 128 S.W. 96, 101 (Ky.

1910)). Moreover, an éssignméjnt generaill}' is not considered to modify the underlying
. ! |

terms of a contract. See Kethan,
for assignment, and a parol assignment may be valid. See Napier v, Duff, 136 S.W.2d 1083,
1085 (Ky. 1939).

Bituminous and Hazard ¢

of the Services Agreement witho

i

909 F.3d at 927. Generally, no particular form is required

;ﬂtend, however, thateven if Addington could assign most

L

&

ut 2 writtén instrument, Addington could only assign the

____i}f}_t_ig@jﬁpﬂg_tjggP{'Qyigigg___o__f suf:h.Agreemc_nt in writing because Kentucky’s statute of

P.27

frauds requires that a promise to

writing and signed for anyone to

“Section 6(c) of the Services
Agreement shall be valid only if contai

answer for the debt, default, or misdoing of another be in

fake actioft upon it. KRS 371.010(4): see, ¢.&. Thompson

j
Q.greemcnts ?rﬁvidcd, “Any amendments or changes in the terms of the
med in a written instrument executed by both parties.”
F‘ H
|
13

{
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[

v. Budd Co,, 199 F.3d 799, 8§10 '[6“‘ Cir. 1?99) (“Under [KRS 371.010(4)], an indemnity

provision generally must be in wfiting and signed by the indemuitor.")

Maxxim claims that the i;ndemnltyf pro\flsmn in the Services Agreement is niot a

E

i
contrict to answer for the debt op default of another but is rather a promise by Hazard to
ﬁ

pay claims arising from the labor ?nd semcas 1t provides under the Agreement Essentially,
Maxxim argues that the mdcmzplty agreetnent is Hazard’s promise to pay for its own

misconduct. Maxxim reads-the l?dcm1ﬂcatlon provision too narrowly, however. While
l': }

the provision does apply to any c;lanns arising from Hazard’s conduct under the contract,
A -

it also provides that Hazard wiil pay clailns “arising out of or in consequence of the

performance of the Agreement, W, hether or not-such bodily injuries, cleath or damage to

property arise, or are claimed to a}-lse in wholc or in part, out of the negligence or any other

grounds of legal liability on tti{e part of the Contractor, its agents, and employees.”

(Emphamg added.) The Court mt:i:rprets thléS; language as a promise to pay all claims arising
; .

from the performance of the Agré:ement regiardless of whether such claims were caused by

Hazard’s negligence or by “the Gr‘iompany’s;” negligence. Other courts have given the same

interpretation to similar contractdal provisi;cins See Fosson v. Ashland Oil & Ref. Co., 309

S.W.2d 176, 177-78 (Ky. l958)“éThomgsgn, 199 F.3d at 808-09.
| However, even if the mdemnn:y provxslon in the AgTeernent is construed as a

-.—promise to.answer.for ﬂlﬁ_d_e_b_tj v default of another, the Kentucky Court of Appeals has

P.28

ruled in Barnett v, Stewart Lumbsgr Co., 54’r S.W.2d 788, 790 (Ky.Ct. App 1977), that such

a promlse ‘is not within” that statute of frauds at section 371.010(4) if the promisor made
E B

the prornise to “further some pﬂfrpose of h_1$ own.” Id. The Sixth Circuit interprets:the

)
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Bamiett decision to mean that an aéreement to mdemmfy made as part of the consideration

for being awarded a service cor‘,ltract s ot subject to Kentucky's statute of frauds.

Thompson, 199 F.3d at 809. 'Biiecause- thé ' indemnification provision in the Services
: _

Agreement appears to be part of th; consideration for receiving work under the Agreement,
the Court does not find that Kentucky s statutc of frauds at 371.010 prohibits a non-written

assignment of the type of mdemmiy prowsmn contained in the Services Agreement.

Having found that the Scr'tf_ices-Agn??ment may be assigned without executing a
written instrument, the Court is leét with the ;iﬁsue of whether the Agreement was actually
assigned. Maxxim insists that Adcgllington asgs 1gned the Agreement to Maxoxim as part of a
larger assignment of “all” the as%cts of thﬁ: Ashland Shop. Tn other words, Maxxim

contends that the assignment of thé Services Agrecment was a “term” of the 1999 Ashland

Shop Assignment, whlch is a centract m and of itself. Under Kentucky law, the

h

“cons tiUCtlon and interpretation of a contract mcludmg questions regarding ambiguity, are
clucstions of law to be decided by the court.”; Egu reary. P T A Industries, 103 S.W.3d

99, 105-6 (Ky. 2003); Island Creek Coal CQ: v. Wells, 113 S.W.3d 100, 103 (Ky. 2003)

(Internal quotations omitted). When mterprcfmg acontract, the Court “first must determine

whether the terms of the parties’ [agreemerit] are ambiguous, because resolution of the

ambiguity question will dictate hoW [the court’s] interpretive analysis will proceed.” Frear,

103 S W. 3d at 105 06 “An ambxguous contract is one capable of more than oue different,

P.29

reasonable interpretation.“ Id. at 1D6 n.12 (q} otmg Central Bank &r. Trust Co., v. Kincaid,

617 S.W.2d 32, 33 (Ky. 1981)).

The evidence presented by Maxxun shows that the 1999 Ashland Shop Assignment

H

g
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was meant to mcludc gvery asset C?f the Ashland Shop’s rebuild business. Maxxirn has cited
the following tcstumny of the vxi:e-premdent of Addington:

Q: Okay. And you hLard Mr, Flelds 3 testimony that on January 1%, 1999, the
shop assets of Addmgton, Ine., went to Maxxim Rebuild,

Al Along with anythmg attached to the Addington shop went to Maxxim
Rebuild, Not only the shop assets, but all of our work, all of our vendor -
lists, everything, &ur people everything about the Addington Ashland shop

went to Maxxim Lebulld {
Walt Crickmer Deposition at 53-54 [Record No. 102].
While itis clear that the | 9.99 Ashlal“;idShop Assignment included all of the Ashland

Shop assets, it is not clear that the Servicéé Agreement was one of those assets. As the

. Court has already noted, the s11'1ct terms of the Agreement did not limit the services to be
provided by Hazard under the ss:-mces Agreemem to just the Ashland Shop or just the

rebuild business. Instead, the Agreemcnt ‘31mp1y states that Hazard was to supply all
;. 1
- equipment, supplies and labor to Addmgton on an “as needed” basis. According to

Maxxim’s own representatives, Ifazard performed services for Addingtonat other locations
F

before the 1999 Ashland Shop A%si gnment;. See Walt-Crickmer Deposition at 23 [Record

" No. 102).4 5
: |-
As evidence that the 199£§ Ashland :S_h'op Assignment indeed included the Services

Agreement as an asset, Maxxim ilas cited (1) a sworn answer to an interrogatory made in
the course of this litigation, seg Exhibit A to Maxxim’s Reply to Hazard’s Response
£ : '

E

e A: [ don’t know wh i Ueasmg employees} started. I know this: That
Addington, Inc., utilized personmll from Hazard Services throughout the
mid-"90s at both our %hop [the Adhland shop] and on the jobs operating
in the UK, UK-1 and UK-2 [mlmng locations] from not only doing
maintenance, to nmrimg equxpmlsnt, -dozer operators on the job, to all
kinds of different ﬁmctlons that we covered with this a.greement

Walt Crickmer Deposition at 23, lines 11 13 chcurd No. 102].

;1.6
"i.
I
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i

[Record No. 122]; (2) Walt Crlckmer s deposmon testimony at pages 53 and 54 quoted

above; and (3) the following fofl‘x)wmg depositiorx testimony from Walt Crickmer: “We
never broke one day’s stride in Workmg under the Addington, Inc. > agreement when the

-name change was made to Ma)é(lm when the two shops were merged together, and

o e

Maxxim was somewhat created &out of Just ‘combining of two shops. . . .” Crickmer

Deposition at 53 as quoted by Ma;:mm in 1ts Reply fo Hazard’s Response at 9 [Record No.

122] i 1

i
The 1999 Ashland Shop Assxgnment was not, however, a mere name change; the

evidence shows that Addington cohtmued to operate after that transfer. See, e » &%, Anthony
J

Wayne Keaton 10/14/2003 Depdmtlon [Record No, 106] at 21," 33;' David Fields
9/4/2003 Deposition [Record No. $|03] at 31;-32.",’
Though not cited in Ma}:i_ocim’s plfbﬁdmgs, Crickmer later testifies, “No, the

i

agreement was in place. We neves missed alday. We never broke stride on using Hazard

e ERY

18 Q: Do you know if Add)ngton Inc:.;E still conducts business in Kentuck
A:Yes, .
Q: '‘What does Addmgtqh lac., do ih Kentucky? Surface mines and deep mines?
A: I believe they hdve lhc coqtmued surface operation. I'm not sure
produstionwise,. but, I mean i !cno'w that they still have properties and doing
reclamation.
Keaton Deposmon [Record No. 106 ] at 21 lines 1- 9

R Lt

18 Q: But you just told me l,hat Addmgton Inc. contmucdopemtmns You

told me about equ:pmen:;, you tald rhe about mines, after '99,
Al Yes, e

Q: So Addington, Tnc, lB still over berc right, doing business; right?
A: (Witness nods head dffirmatively.) Yes.
Keaton Deposition [Record No. 106 Jat33, lines 391"

1 Q: In May of 2001, was Addmgton , Inc., still having obligations and
some respons:blhtles wigh' respect td the reclamatmn bonds for the UK
mine and perhaps other nines?

A; Yes.
David Fields 9/4/2003 Deposition {Recorg No. 103] at 31, line 23, and 32, {ines 1-4.

17
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Services people, invoicing then&:j:, paying
performed up to and including l{hem ﬁuniishing us up-

Bituminous for the work they w

H
!
h i

4 H

A

The certificate of insurance provided by Hazard in 2001, however, listed Addington, not

Maxxim. : X

When specifically asked in depo%igions whether the Services Agreement was

transferred as part of the %1999 A%shland Shop Assigoment, moreover, th
:
Maxxim/Addington/Pitiston ofﬁé:@ials have Vigue memories. From the deposition of David

b -
Fields, vice-president and chief ﬁ%nanclal officer of Pittston:
& !

; |
Q: And it’s correct, isn’t it, that not all contracts of Addington, Inc., went to
Maxxim Rebuild Compady, Inc., isn’t it?
A: Correct. ; .
Q: And as you sit here today, you can’t tell me what contracts of Addington,
Ine., you believe went to Maxxim Rebuild Company, Inc., and which ofes
didn’t go, correct? : '
‘A:T cannot. !
' i
?

hok KKK E %

Q: So asg we sit here téday, yoﬂ% can’t tell me whether the Services

Agreement . . . went from} Addingtan, Inc., to Maxxim Rebuild Company,
Inc.? 5

A: My knowledge of thé work.ingjs,-under this [Agreement), they were

assumed with the transfor of the assets and liabilities of Addington, Ino., to
Maxxim rebuild because the: performances under:this agreement continued
and were both invoiced and paid by --from Hazard Service [sic] to Maxxim
and paid by Maxxim Rebyild Company, Inc.

Q: But, Mr. Fields, as yqu sit here} today, you can’t tell me whether the

specifically assigned by Addington fo Maxxim Rebuild?

A: I can tell you that thé performance of this contract continued under

Maxxim Rebuijld, Inc. 'l"h_fereby, I would assume, yes.

¥R KOk KRR B E ?

A: Well, I’m assuming thaf'i;t Hazard cpntinued doing the same services under

this agreement, both pn‘or;fto ard aﬁéar the establishing of Maxxim Rebuild
18

]
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i
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the bills, back and forth on the work that was
to-date insurance certificates from

bre dohxg-éénd their people.” Crickmer Deposition at 54,

F.32

_ Services Agreement was specifically. assumed by Maxxim Rebuild orwas |
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; P '
and the fact that the domtinued |invoicing to Maxxim - fo Maxxim

specifically from Hazard f;ajn'd payment ot Hazard specifically from Maxxim,
to me, indicates there’s ar'gacceptioq [sic] of assumption of this agreement.”

; L

David Fields 9/4/2003 Depositioh [Record No. 103] at 52, lines 13-21 ; at 53, lines 7-25; at
¥ P
i i

34, lines 1-2; 61, lines 5-13 (emp;hasis added).

From the deposition of W_%alt Criclqi:wr, vice-president of Addington at the time of

;

the 1999 Ashland Shop Assignmz:mt:

Q: Do you have any id%a- whethér_; that: Services Agxé'ement . .. Was
transferred by Addihgton,g Inc., to Maxxim Rebuild Co., Inc.?

A: 1 assume that it was. g =

Crickmer 9/4/2003 Deposition [Record NoJ 102] at 21, lines 16-20.
i !

From the deposition of -Wafyne Keaton, president of Maxxim at the time ofthe 1999

Ashland Shop Assignment: .
Q: The question was, as péc'sident of Maxxim Rebuild Company, Inc., you
chose or made a decision not to get aiservices agreement executed in a forin
similar to [the 1995 Setvices Agréement] between Maxxim Rebuild
Company, Inc., and Hazard Services, Inc.; correct?:
A: I was under the impression that- this agreement carried forward to
Maxxim. We wereall one;! company: was the way that it was viewed by us.
Q: Se you made a decision that Maixim Rebuild Company, Inc., did not
need to obtain a services agreement such as (the 1995 Services Agreement]
from Hazard Services, Inc{ Is that what you're telling me?
A: It wag felt that we had an agreetment in place when Addington, Inc.,
became Maxxim. '

i
i

kKR E Rk Kk A H

u

A [After counsel points out;f?that Addi?}lgton, Inc., still exists]: When Maxxim

became Maxxim, any new service dr aty new vendors that we used, we

P.33 -

- incorporafed service agreements Into that. Preexisting is what was
considered - - we considered - - I'm not sure there was a lot of thought given
to that process. : -

R

A F AR KR F

i i .
Q: There really wasn’t any ﬁhought onyour part that the services agreement
somehow went from Addir;igtcn, Inc., to Maxxim Rebuild. .. ? Youreally

G

19
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Jjust didn’t think about IE. did you? Because you saw all this Pittston big
conglomerate, and you just didn’t think about it; right? )
A: Well, I mean, [ feel Jike we thought about it. I just assumed, and I
viewed us as being part ¢f Addingfon. I mean, we were part of the assets,
Tjust - - it was viewed tq be part of Addington. I mean, there was a name
recognition, and we perckived that/contract to still be in place,
£ h Rk R & { X
Q:...[T)hen there wasnit a services agreement that said Maxxim Rebuild
Company, Inc., based onéyour understanding of the company policy?
Az T'was under the understanding that the agreement, Addington, Inc., still
covered Maxxim. %
Q: Listen to my question, please, Wayne. We’re not argu ingabout what you-
understand of, you know, legal ihterpreations. I'm asking you about
company policy. § b -
Az ButI'm interpreting Addington, Inc., as being part of Maxxim.

; :

Keaton Deposition [Record No. 1;06] at 32,5ilines 12-25; at 33, lines 1-2, 21-25; at 34, lines

1, 14-25; at 35, line 1: at 63, line% 2-12.

In summary, the Mminﬂ%\ddiugto:}[f_’ittston officials deposed can only say at best,
.
in hindsight, that they agsumed the Services Agreement was one of the assets transferred

as part of the 1999 Ashland Shop Assignment. They admit, however, that they did not give

the matter a ot of thought in 199§.

Bituminous and Hazard, l‘iowever, ﬁavc pointed to evidence showing that Hazard
A

continued to perform work for Ac‘;idington ai% another location after the 1999 Ashland Shop
i L

. Assignment to Maxxim. : This was confirmed in depositions with
i [

-

Maxxim/Addington/Pittston ofﬁciials. See ]EFielcls Deposition at 132-37 (discussing work

e P

at “UK strip job” billed by Haza:ci to Addinigt’on, Inc., as late as October 1999); Crickmer
Deposition at 53 (agreeing that Hazmd paid t}Oth Maxxim and Addingtﬁn in 1999). In other
: D

words, Hazard performed servic% for bothg Maxxim and Addington after 1999 Ashland
!

i
i
b
!

20
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Shop Assignment. See Pamela Cl?y Hall De pbsition {Record No. 10171 at 24.'* This fact,
taken with the other evidence pwspnted by thc parties, leads the Court to two reasonable
interpretations of the 1999 Ashlanii Shop Ag s'igmnent:

(1) Addington did émt assign; 1 the Services Agreement to Maxxim,

Hazard continued to perform services: forAddington under such Agreement,

and Hazard leased employées to Maxmm without a written agreement; or
y ’

(2) Addmgton ass:ggned the Agreement Hazard leased employees to

Maxxim under such Agﬂccmcnt and Hazard performed services for
' E
Addington without any written agreement.

Having found two differe:it'but reaspnable interpretations'® of the 1999 Ashland

Shop Assignment, the Court ﬁnés that thé terms of that Assignment are ambiguous.

Finding this ambiguity means thét a mateéia_i issue of fact exists that would preclude
§

summafyj_udgment. See Frear, lﬂé S.W.3d af- 106, n. 17 (equating the trial court’s granting

of summary judgment as finding ttiat contrack terms were unambiguous, stating “If the trial

court had perceived an amblgmty; a matemai issue of tact would have existed to preclude

summary judgment.”) (citing Cook_: United, I.rlc,. v. Waits, 512 S.W.2d 493, 495 (1974)). See
E 5
e Q: Did they [Hazard] UDntract empleyees to anybody else at that time?
A: For a short period o?nma they ghd with Maxxim and Addington both.
Q: Was this in 19957 &
A *99 was with both dfthem at one time.

Pamela Clay Hall Deposmon {Record Na 1017 ac 24 lmcs 20-25, Pam Hall has been a secretary at Hazard
" Geivices since before 1995. ; i m

“The deposition testimony frong Mucim/A ddingtoanittston officials sugpests that these officials
thought that Addington’s rights under the Services Agreement were split and thus shared by both Addington
and Maxxim after the 1999 Ashland Shop;Assxgnmcnl 'See Fields Deposition at 134, lincs 24-25, 10 133, lines
2-4; Crickmer Deposition at 55, lines 7-19; and Keaton Deposition at 34, lines 21-25. Splining the rights
under the Agreement betwecn Maxxim hand Addingion, however, wauld have been a modification of the
Agreement that, under section 6(C), was rf.-qmred ta be ii writing. Maxximn, moreover, has not argued for such
an interpretation. i

g

e
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also. Hunter v. Wehr Consu—uctqfrs, lne., ;875 S.W.2d 899, 901 (“The question of
o
interpretation in these circumstances is to be determined by the trier of fact if it depends on
L .
a choice among reasonable infererices to be !drawn on the extrinsic evidence admissible

!*— !

apart from the application of thg: parol ev1dence rule. Otherwise, the question of

interpretation is a question of law. ’;)
Because a genuine issue of haterial fagt exists as to whether the Services Agreement
was assigned as part-of the January 999 assiénment of the Ashland Shop assets, Maxxim’s

motions for summary judgment ag!a.inst both ?Hazard and Bituminous will be denied.

111. Whether the Services Agreem::nt if Nahdlv assigned to Maxxim. gualifies as an
“insured contract” under t!;e policy.

Although a.genuine LSSue;;,of material fact exists as to whether Hazard has an
i

agreement to indemnify Maxxim {mder the iallegedly assigned Services Agreement, the
j |
: ! “;

Court will proceed with a discussion of whether such Agreement qualifies as an “insured

contract” for which Bituminous aémed to pr:ovidc coverage under the CLP-and the CAP.

Bituminous claims that-even if Hazard has agreed to indemnify Maxxim for claims arising
3 :
‘out ofthe perfofmance of leased eniployees ac;:t.ing at Maxxim's direction, Bituminous is not
: =
y :
required to cover such claims bdcause it Y‘vas unaware of Hazard’s employee leasing
_ g !

business when it issucd the poliéies Whtle the CLP and CAP provide coverage for

liabilities assumed by Hazard uncfer an “msured contract,” such contracts, by definition,

1

P.36

" MUSt “peTtali” (0 Hazard’s “bﬁs‘ﬂess 7 '"Blturmrroustlmms that “Hazard’s “business*for
,\

purposes of the definition of an “in;}sured corftr'act” should not include its employee leasing

business because that particular fiinc of business was not listed on the applications of

i

insurance provided to Bituminous.

2
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L]

Maxxim counters that Bit minous’sé&rgument fails in part because “the description
of business contained in any application is not conclusive as to what the business actually

is.” Maxxim’s Response to SJ at §. However, Maxxim does not cite any authority for this

1

statement. Maxxim also conten&s that Bitiiminous had actual or imputed knowledge of
Ig H

Hazard’s employee leasing busmcss through its agent, the Center of Insurance.

With regard to Maxxim'’s fm:.t argumont, the Court notes that while the policies in

uestion provide defimtions for?torms such as “you,” (the named insured), “we” (the
q P !

» tbodily injury,

h 13 ETI 4

insurance company), employee auto,

property damage,” and even

“suit” (as in legal proceeding), tho policies d!o_,'not provide a standard definition for the term
: -

“business.” The lack of such a definition within the form implies that the definition of
i i

- o . .
“business™ for purposes of wher¢ it-appears in the policy terms should be the “business

description™ included on the docéarations Eége. In the declarations page for the CLP at

»
&
[

issue, the *“business description™ li_istod for l-fqzard is “Mach. & Equip. Install.” See Exhibit
A to Bitumninous’s SJ Mcmorandilm [Rocofd No. 96]. This description is consistent with
" the descriptions of Hazard's bushtgicss proviciéd on the 1997 ACORD application submitted

to Bituminous. Seg Exhibit C to aannl.nous s ST Memorandum.?®

There is no line for a busmess descnptlon on the decla:atlons page of the CAP, but

there is a schedule listing-the make model and VIN numbcrs of automobiles covered by

x

the pohcy No l1t1gant has allegeqi that the Mamm—owned truck drwen by Bradlcy Combs

v

me e VS

*On page 1 of the 1997 ACORD 'apqlwat:on Hazard’s business is described as follows:
“Servicez/builds coal mining cq\upment at strip mmes they are not in coal mines; equipment is brought out
of mine to location for repairs; 30% awhy from prex lses and 70% in shop.”

On page 3, under the “Schedule of Hazards " the business is described as “Mach. Or Equip. Insth;
Service and Repair.” Seg Exhibit C to Bituminous’ s SJ Memorandun.

-?23
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Is listed among the autos ongthe schetule, and Hazard president Roy Sharp has

acknowledged that Combs was néver listed as a driver. See Roy Sharp Deposition [Record
_ |

No. 104] at 973" As there is no E}ther deﬁrflifion for “business” in the policy declarations,

it § reasonable to conclude that the insu:an;ce company issued the CAP based on what the

insurer knew Hazard’s “bus-hlcs%” to be fré:{_m the applications and any other information
é B
provided by the insurance agent.ﬁ .

Moreover, commercial inisurance policies, unlike individial home or automobile
o _

insurance, tend to be tailored to the insured’s needs depending on the nature of the insured’s

business. After reviewing the pplicies, the Court believes that, unless Bituminous was

aware of Hazard’s employee leas £ing busine%é when jtissued the policies, the terms of those

policies are not otherwise draftedto cover such & business. The policies provided coverage

]
)

for “employees” — the definition of employees includes those employees leased 1o the

insured by another company to pé:érfonn “d;liﬁes related to the conduct of your business.”

_ i t
(Emphasis added.) The deﬂniéion says nothing about employees leased out to other

13

e

companies as part of a leasing business aki n_';fo that conducted by well-known companies

L

such as Manpower and Workforcg One.” In other words, the terms of the policies, on their

R

Q: So if a driver su@h as Bradley Combs was working actually for
Maxam or Addington, he would: not have been on the list of drivers
submitted to Center of Insurance; is that correct?

A: He would not have been. He didin't drive my truck.

11

P.38

T QW thare soine dther means'iﬁy which persons in the position of Bradley
Combs. their names were ever submitted to Center of Insurance?
A:No. i I
Roy Sharp Deposition [Record No. 104] at 97, 1ines§ 13-22,
4 i

*In his deposition testimony, Walt Cr’icknjtqr stated, “We paid Hazard Services for the work, no
different than we would any other contragt labor person, be it Worlkforce One, be it Manpower, be it anybody
elsc that wo could utilize. Hazard Services had a sefvice that fumished labor, when we needed It, up and
beyorid our normal workforce, workldaq.“ Crickmer Deposition [Record No. 102] at 38, lines 4-10.

24
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| 5
face, do not appear to contemplate coverage for employees on the insured’s payroll but

leased out to others and acting eXcius:vely under others’ direction.®
V.  Whether Bituminous knew or shodld have known of Hazard’s employee leasing
business o
Maxxim and Hazard claiél, hOWtheér;mat Bituminous knew or should have known
of Hazard’s leasing business thrcgugh the fcgailowing means:

!4

(A)an 1997 apphcatmn far workers’ compensation submitted to another insurer but -

signed by the samne msurance agent that stated that Hazard leased employees to

o1 T

other businesses; E ‘
(B) a review of the Servit%es Agreezénent.in 2000 by the insurance agents; and
(C) a November 2000 pho;im converéf.é;tion berween Hazard®s secretary and the agent
concerning coverage for a worker c!}iVingonc of Maxxim’s trucks,
; =

A The 1997 Workers’ Cornéemation Application

Afound the same time that Hazard submitted its ACORD applications for lizbility
l,‘

- and auto insurance to Bituminous fHazard also applied for workers’ compensation insurance

from ABC Safety and Workex‘§ Comp Fund ("ABC”). The agent handling both

applications was David Sears, an agent w;th the Center of Insurance agency located in.

i
Bowiing Green, Kentucky. Ceii_xter of Ine_tl_rance was authorized to sell insurance for
approximately seven (7) differ¢nt commercial insurance carriers and many different

i
4

F.39

- -personatlinescarriers and workets' compensation funds; See Brucs Barrick Dgpaosition at

13-14 (attached as Exhibit B to {Bituminm;;g’s Reply [Record No. 117]). Hazard’s first
E 1

' i
§ i

*Presumably there exists speci lhzed habthty and aute policies for businesses such as Manpower, but
the policies at isaue do not appear to be des:gned fer the cmployee leasing business.

25
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application for workers’ compeqsatlon msu:ance from ABC was on a standard ACORD
F
- form dated December 26, 1996. i That form llke the one submitted to Bituminous, stated

w

“No” for the question of whetheerazard leascd employees. See Exhibit 2 to Linda Lama::

Deposition [Record No. 126].

T, T T R T

ABC, however, also requii-ed a secoéd form to be completed and signed by Hazard’s

n -

president, Roy Sharp. On that second workers compensation application (hereinafter the

'f

1997 Workers’ Compensation Fippllcatlon) signed on January 14, 1997, by David Sears
and on February 4, 1997 % by Roy Sharp, harp checked “yes” fo a question on whether or
not Hazard “lease(s) workers from a non~contractor or to a client company.” See Exhibit

C to Hazard’s Response to S8J [Rbcord No. 120].

Though signed by Sears; tfic 1997 Workcrs Compensation Application was not kept

r

in Hazard’s file at the Center of Insurance Lhe parties apparently obtained the apptication

:’,
[

from ABC during discovery. §_g§_ David Se;:a_;s 2/24/2003 Deposition [Record No. 130] at

; e
11; Lamar Deposition [Record f);No, 126]%2& 121-122. The ouly applications to ABC

- contained in Hazard’s file at Ccrifter of [nsﬂrance were the 1996 ACORD application and
asubsequent2000 ACORD appht:.atlon wh}ch also answered “No” to the employee leasing

question. See Exhibit 25 to Patﬂcta Bryant Deposition [Record No. 129].% There is no

F
. ‘:' H
£

YL inda Lamar; Hazard’s initia ! customer sqiemce Tepresentative at the Center of Insurance, testified
_in 2 2003 deposition that the 1997 Wor!\ers Combensation Application was submitted to ABC and then

F.48

returned because it was missing a stgnamre though Lamar could not remember whose signature was missing.
I appears from documents teviewed af the depos:t;on however, that-the application was returned for Roy
Sharp’s signatuce, but that he had fi l!ed out hispalt, of the questionnaire on the application bcforc it was
returned for the signature. Set Lamar Bcpomtmn [Rccord No. 126] at 129, 131.

2When Bituminous filed its m?tlon for summary judgment, it tendered coPles of certain deposmons
to the clerk along with a motion to file thosc dcposltmns The Court granted that motion at Record No. 125.
Although the deposition of Patricia Bryapt, the customersemce représentative who serviced Hazard' saccount
from mid-1998 until the present, was purponed[y tendered by Bituminous and docketed as such at Record No,

_ﬁ !-.'
! {26
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evidence that the 1997 Workers’ C:iampensatiidn Application or any information contained
; z
therein was ever transmitted to Blthmmous

In deposition testimony, Sears ack_nowledgcd that his signature on the 1997
2 H
Workers’ Compensation Appl:cataon 1mp1163 that he reviewed it, see Sears 2/5/2003

Deposition [Record No. 131] at 91g 92, t.hough he does not specifically recall it, see Sears
2/214/2003 De.pos1t10n [Record ND 130] at 11.. Maxxim and Hazard contend that his
knowledge should be imputed to: Bltummous under United Fuel Gas Co. v. Jude, 355

b
S.W.2d 664, 666 (Ky. 1962), wh1qh provldes, “[A] principal is affected with constructive

knowledge of all the material facts of which h}s agent received or acquired knowledge while

acting in the course of his emnlovn'“aent and i m referencc to.a matter overwhich his authonity

extended, even though the agcnt?may fall to inform tis principal thereof.” - (Emphasis

added.) A similar principle is cogilﬁed at KRS 304.9-035, which provides, “Any insurer

,

shall bé liable for the acts of its gagents wi}e_n the agents are acting in their capacity as

” (Emphasis

As Bituminous correctly ;irgues hchver Sears and the Center of Insurance were

!

not acting in theircapacity asan agent for Bltummous when Sears would have reviewed the
1997 Workers’ Compensation Agphcatlon Sears was acting as ABC’s agent. The parties

" have not cited any Kentucky autlionty on thc issue of whether knowledge acqmred by an

e et R G i

mdepcndent agcnt ‘while workmg in his oapaclty for one insurer should be imputed to

:
; !

129, the Court has discovered that R;:cord No. 12915 unly the “Exhibits” volume of the deposition. The Court
has checked with the clerk’s office, and}xt appears that the actual deposition testimony of Patricia Bryant was
not tendered to the Court.

5 ; 27
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another insurer for whom he als acts as an agent.™ Through its own research, the Court
¥

IS T YT ST

o

b
5

¥ !

could ot find authority to imgute knowledge in this situation.”’ Given the statutory

language limiting liability to factions by agents while “acting in their capacity as
i {

representatives of the insurer,” 1‘§ow<3ver, tiile Court does not believe any knowledge of the

1997 Workers' Compensation Aibplicationécan be imputed to Bituminous, This conclusion
; A

is bolstered by the fact that the (;'.:Eenter of ngs.‘umnce’s agency agreement with Bituminous

restricted Bituminous’s access té: agency f%]les solely to thiose files relating to transactions
! !

on behalf of Bituminous.® If %‘:‘litunﬁnouss suspected that the Center of Insurance was

keeping information about Hazaij'd from thbm, therefore, they would not have been able to

demand an examination of I—iazard’s a%ﬁplications to other camiers. Under such

circumstances, the Court does ng::rt find tha?t knowledge of the ABC application should be

imputed to Bituminous.

T

..

B. ‘The Review of the Servicgs Agreeniém in 2000
: é :

e

Maxxim and Hazard claix!;‘qx that while Sears and the Center of Insurance were acting

as Bituminous’s agent, they rece{ved a copy-of the Services Agreement to review in March

|

*The only attemptto cite any’case law for this issue comes from Hazard, whom in its response 1o
Bituminous’s summary judgment.motion on the jrescission issue, cites a North Carolina case, City of
Greensboro v, Reserve Ins. Co., 321 SiE:2d 232, 235-36 (N.C. App.1984). In that case, which concemed
imputation of notice to an insurer through an agent, the court’s finding was based on the fact that the agent was
a general agent for the insurer. The. in.'i:r:er tried t¢ Argue that the agent represented two principals, but the
second alleged “principal” appears to have been thé dgenoy through whem the insured purchased the poliey. . 4. ___.
from the insured. Therefore, the Courtidoes not ﬁ:‘i;d the case applicable to the present situation,

i

W mEReT e e

hi

iy {
The Court did find .a.uthorit)!r for imputing an egent’s knowledge that the insured has duplicate
insurance for the same risk. See cases tited in 3 Couch on Insurance § 49:41, n. 57.
: !
¥Specifically, the agency agréement provides, “The Company shall be permitted to examine [the
agent's] books and records and to maké such extracts from or copies thereof as it may desire and to examine
such other of the Agent's books and ifre'cords onl?;_as far as they relate 1o transactions on behatf of the
Company.” Agency Agresment attachii:d as Exhibit B to Hazard’s Response to $J {Record No. 120],

T, BT
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or April 2000 to determine if Haza:d had the insurance coverage required in section 6(B)

r

of the Agreement. Sears lestlﬁez‘g:l-m his d’eposition that he and his boss, Bruce Barrick,
; S
reviewed that section of the Aéreement which called for Hazard to maintain certain

amounts of certain types of lnsufznce Sem testified that he assured Hazard that it had
those coverages, though Sears bfeheves thht he told Hazard that vehicles not owned by

Hazard would not be covered. §_§£ Sears 2:/5_7\/2003 Depaosition at 111-112.
X |
When shown the-cover-sﬂeet-(whichstated “David, call Roy at the office please™)

placed on the Agreement to the Center of Insurancc by facsimile, Hazard’s president Roy
Sharp could not remember any Jonversatmn with David Sears at that time, nor could he

remember why it was sent to thc-'Cf:ntcr of EInsura.nce See Sharp Deposition [Record No.

‘;: i

104] at 143-46. Hazard's secre‘ra;’y Pamcld Hall, whose handwriting was on the fax cover

sheet, did not recall the cucumstances surroundmg why the Agreement was sent to the

3!
&

Center of Insurance. See Hall DLposxtlon ERecord No. 101] at 67-69.
The testimony regarding this particu_il'.;ar oceurrence, therefore, does not indicate that
_ Hazard specified to Sears or anyifone else at the Center of Insurance at that time that the

1
[

“labor” 1o be supplied under the Agreemfcht included licasing employees who worked

exclusively under Maxxim's éon:iioi and had nothing to do with Hazard’s machinery and

equipraent business. Sears and Bgrrick testii"icd that they reviewed the Services Agreement

solely to datennme If Hazard hag! the i msurance coverage required i in Section 6(B) of the

Agreement. As such, there is noih&nng in th:é ‘very broad terms of the Agreement that put
; 3
Bituminous on notice of the em}:loyee lcasing business. Therefore, the Court will not

’ 1
impute knowledge to Bltummous from thlS occun'ence
B B
E .
129

i
|
|
i
i
1
i
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C November 2000 C’onver.s"érian withiPame!a Hall

i‘»
In a deposition, Pamela }iali tcstlﬁed that she called David Sears op Novermber 3,

2000, to ask if Hazard needed to change its insurance to cover employces working at
i 1
Maxxim’s Ashland Shop and dnymg V&thlES owned by Maxxim, See Hall Deposition at

77-80. A note of the conversatlorf that Hall Wrotc that same day describes the content ofthe
convcrsation as follows: “We ha"ge parts ruhner at Ashland that are [sic) driving trucks ali
the time but are not our truck [stc]‘ how are they covered if they get killed? Should Masxxim

put them on there {su:] auto pohcy[} Dawd said leave as is.” Exhibit 1 to Pam Hall

a N
sf .

Sears “vaguely” recalled t]'llS conversatlon and said his response to the i Inquiry was

Deposition [Record No. 101].

that vehicles not-owned by Hazm-d could.not be on Hazard's auto policy. See Sears.
2/5/2003 Deposition [Record No 131] at 116 7.

Tri 1s notclear from the test:mony on thls conversation, however, that Sears knew that

iI

the parts runners to whom Hall raferrcd were employecs leased to Maxxim to work under
Maxxim's exclusive contral, m other wérds if Hall used the same language in the

conversation that she used in the nfpte (and I—E;al_l hasnot testified otherwise), Sears may have
l .

assumed that they were parts. runners connected to Hazard's machinery and equipment
business. The Court therefore Fmds that knowiedge cannot be imputed to Bituminous

i
through this conversation. !

* The evidence presented .by Méxxun and Hazard in the pleadmgs on the surnmary

judgment motions, therefore, do ?not showithat Bituminous was aware of the nature of

Hazard’s employee leasing busxness Because Bituminous was not aware of this line of

e LY

Sl e e

P.44
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business, the Court finds that le policie§ cover only the lines of business described on

Hazard’s applications. Thcrcfor;é, the Coufrt finds that the definition of an insured corntract

i

!

“pertaining to your business” do?s not incléu'de that portion of the Services Agreement that
covered indemnification for Iegased emljaloyees. Accordingly, the Court finds that
Bituminous is not required to prcui/ide covexf-age under either the CLP orthe CAP for claims
arising from the Bradley Combséhccident.z,é? .

Having found that Bitmnjfnous owejs 1o coverage for the Bradley Combs accident,

A

. i P R . : . :
the Court declines to address thelrescission claim Bituminous hag against Hazard. These
; i

L.

; L .
parties may, however, request Ehat the Court address this issue if necessary for the
resolution of this litigation. n J

" CONCLUSIONS
For the foregoing reasons% the Cour;t‘HEREBY ORDERS as follows:

L Bituminous’s motion for éjummzuy j;u'-dgmcnt is hereby GRANTED as to Maxxim
and GRANTED IN PA?IT as to %Hazard. The Court declines to rule on the

U P
requested rescission of thé policies at this-time.
2. Maxxim’s motion for l'aajftial summm Judgment against Bituminous is hereby
; :
L
X P _ ,

“Maxadm and Hazard also have tried to argue thet Bituminous and the Ceniter of Insurance would
have leamed of Hazard’s employee Icasigg business i}'aad they not been 5o lax in examining Hazard s business - -
and asking the right questions at policy fenewal time. The only case law cited for this argument, however,
comes from Hazard’s response, which cifed Miller v, Pagific Indemnty Insurance Co, 267 B.R. 785 (Bankr.
W.D, 2000). Tn the Miller case, the court found that an insurance company’s practice of not requiring an

applicant to sign or review an applicatiof -may-heve gontribited-to materist iTEcTuragEs I the application.

i The Miller case is distingnishable froin the prosent case, however, because, in Miller, the applicant

emirisin o b e eemimn
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DENIED.

Maxxim’s motion for summary judgment against Hazard is hereby DENIED.

i‘
#

Because the attorneys for all~htngants are located in Lexm gton, Kentucky, the Court

hereby refers this matter to Umted States Magistrate Judge James Todd for
< i
mediation on the indemnific catxon croTs-claun between Maxorim and Hazard,

k

In order to allow the pames addltmnal time to mediate the dispute and/or prepare

for trial, the current trial date of Apnl 12 2004, is hereby SET ASIDE.

\

This matter shall be schedu ed fora telephomc status conference on April 12, 2004

—

P

at 1:30 p.m. i

In addition to regular scrvme by ma);l a copy of this Order shall be transmitted
5

forthwith to-counsel of record by f@csxmﬂe

This the 15th day of Marchj 2004.

;Signed By:

R | Karen K. Caldwell {{C)
" | United States District Judge

;
i
;
‘I‘H_
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