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The EEOC

Presentation by Cindy Effinger
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A The Equal Pay Act of 1963 (included in the Fair
Labor Standards Act)

A Title VIl of the Civil Rights Act of 1964

A Pregnancy Discrimination Act of 1978

A Age Discrimination in Employment Act of 1967

A Rehabilitation Act of 1973

A Americans with Disabilities Act of 1990

A Genetic Information Nondiscrimination Act of 2008

A Lilly Ledbetter Fair Pay Act of 2009
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2014 'In Review
Litigation

Merit lawsuits: include direct suits and interventions
alleging violations of the substantive provisions of the
statutes enforced by the Commission and suits to enforce

administrative settlements.
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2014 In Review

The EEOC resolved 136 merits lawsuits in federal district courts, a
substantially smaller amount than in 2013 (209. Of these resolutions, 87
contained Title VII claims, 47 contained Americans with Disabilities Act
(ADA) claims, 13 contained Age Discrimination in Employment Act
(ADEA) claims, five contained Equal Pay Act (EPA) claims, and one
contained Genetic Information Nondiscrimination Act (GINA) claims.
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2014 In Review

Filed Merit Cases by Lawsuit Type
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2014 In Review

FY 2013 marked the first time that the Commission pursued
litigation based on genetic information since the Commission
Issued its final regulations on GINA in 201Q In FY 2014 the
Commission again filed suits under GINA, although still in
small numbers ¢+ two in FY 2014 compared with three in FY
2013 While this shows that GINA casesarestill onthe$ $. " z U
radar, the EEOCIs still very tentative about pursuing them.
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2014 In Review

The EEOC very much felt the effects of the
government shutdown in early FY 2014, and the
statistics concerning charges and litigation reflect
that incident. Still, the agency appropriation was
$20 million more than in FY 2013, and theEEOC
was able to lift a two -year hiring freeze.

The agency now appears to have a smaller baseline
for merits lawsuits in general, with 133 filed during
FY 2014, 131 in FY 2013 and 122 in FY 2012,
contrasted with 250 or more filed each year in the
prior seven years.
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2014 In Review

A The EEOC secured $2961 million in monetary
relief through private sector/state and local
government enforcement actions, down from the
record $372million in FY 2013

A The 136 merit suits resolved in FY 2014 brought
In $22.5 million, less than the FY 2013 figure of
$39 million brought in by 209 resolved suits and
that lowest recovery amount in 17 years.
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2014 In Review

The EEOC s now past halfway through its FY 20122016
Strategic Enforcement Plan gp? 2 $ whicik © a road map
forthe ET 1 O endorcéiment and litigation strategy.

The SEPcontainsa? 2 a U U( O®ED wiich ¥dllor

the EEOC to ensure that systemic casesmake up to 22-
24% of its litigation docket by FY 2016 By the end of FY
2013 23.4% of the active merit suits were systemic cases,
and that number rose to 25% in FY 2014 despite a
decreasein the number of systemic suits filed. However,

FY 2013 saw the EEOC complete work on 300 systemic
Investigations, while it only completed 260in FY 2014
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The Big Six Priorities

. Eliminate barriers in recruitment and hiring .

Address recruitment and hiring practices that
allegedly discriminate against
underrepresented groups.

Analyze demographic data, job posting,
application forms, and testing requirements.
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The Big Six Priorities

1. Eliminate barriers in recruitment and hiring .

A EEOCVv. Kaplan Higher Learning Education Corp., 748 F.3d 749
(6th Cir. 2014)¢ EEOCE|l EOOI Ol | Ewl Ox00al Uz Uuwl
history, alleging practice had disparate impact on African -
Americans (summary judgment upheld for employer).

A EEOCv. BMW Manufacturing Co., LLC , Case No. 13CV-1583,
2014 U.S. Dist. LEXIS 169849D.S.C. Dec. 2, 2014+ Court, In
ruling in favor of the employer, noted that the EEOC used the same
system of credit and criminal history checks in hiring its own
personnel, which BMW showed through a discovery request. The
EEOC continues to shoot itself in the foot in this way.
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The Big Six Priorities

2. Protect Immigrants, migrants, and other
vulnerable workers .

A Investigate potentially harmful policies that
affect workers who may not understand their
rights.

A Implement targeted outreach & education
programs to ensure these workers feel
empowered to exercisetheserights.
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The Big Six Priorities

2. Protect Immigrants, migrants, and other
vulnerable workers .

EEOCVv. Global Horizons et al + EEOCwon summary judgment

against an employer for discriminating, harassing and retaliating

against farm workers.

A Employees had been subject to statements that they would be
Ul OUOWEIT xOUUI EwOUWEUUI UUI Ewbi wOl
escape, etc.

A $2.4 million settlement for 500 Thai workers
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The Big Six Priorities

3. Address emerging & developing Issues.
Specifically, these three:

a. Reasonable accommodation under the
ADA .
b. Accommodation for preghancy-related

limitation under the ADA and Pregnancy
Discrimination Act.

c. Coverage of LGBT Individuals under Title
5 ( (sexUiscrimination provisions.
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The Big Six Priorities

a. Reasonableaccommodation under the ADA .

EEOC v. Ford Motor Company (No. 12-2484 (6th Cir.
Apr. 22,2014 + employee requested accommodation under
the ADA to telecommute.

A Sixth Circuit ruled that Ford did not have to
accommodate such a request and did not retaliate against
her for filing with the EEOC.

A Ford had well -documented her subpar performance and
prior failed attempts to telecommute, and the job
required face-to-faceinteraction.
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The Big Six Priorities

EEOC v. Ford Motor Company pE OO Uz E X

A Employee was unqualified for her position, so whether
Ford showed bad faith in accommodation is moot.

A EEOC must prove that the employee is a qualified
iIndividual who can perform the essential functions of the
job with reasonableaccommodation.

A Core holding : If an essential function of the job requires
attendance, telecommuting is not a reasonable
accommodation.
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The Big Six Priorities

0. Accommodation for pregnancy-related
Imitation under the ADA and Pregnancy
Discrimination Act.

Youngv. UPS,575U.S. (2015 ¢+ SCOTUSheld that a pregnant
plaintiff may make out a prima facie case by showing that she
belongs to the protected class, that she sought accommodation,
that the employer did not accommodate her, and that the
employer did accommodate others similar in their ability or
Inability to work .
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The Big Six Priorities

3. Address emerging & developing Issues.

EEOC v. Abercrombie & Fitch, No. 14-86 ¢ a
woman wearing a hijab was not hired becauseshe
E D E deeban appearance policy. SheE D E @sk U
for a religious accommodation. Tenth Circuit
ruled for employer, saying she had to request an
accommodation. The case was argued before
SCOTUSonN February 23, 2015
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The Big Six Priorities

c. Coverage of LGBT individuals under Title 5 ( (sexU
discrimination provisions.

Relying on an EEOC opinion in Macy v. Bureau of Alcohaol,
Tobacco, Firearms and Explosives, EEOC Appeal No. 0120120821
(Apr. 20, 2012, which held that 2 Ul BUBOUI OUaf x B (
transgender individuals is impermissible under Title VII, EEOC
filed at least two casesagainst employers who fired transgender
employees.

A EEOCv. Lakeland Eye Clinic, P.A. (M.D. Fla. Civ. No. 8:14-cv-
2421-T35AEP filed Sept. 25,2014

A EEOCv. R.G. & G.R. Harris Funeral Homes Inc. (E.D. Mich .
Civ. No. 2:14-cv-13716SFC-DRG filed Sept. 25, 20149.
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The Big Six Priorities

4. Enforce equal pay laws.

A Target compensation systems that allegedly
discriminate on basisof gender.
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The Big Six Priorities

4. Enforce equal pay laws.

A The EEOConly filed two lawsuits under the Equal Pay
Act In FY 2014

A EEOC achieved two settlements for workers under the
Equal Pay Act, but lost its one major equal pay lawsuit
at the district level, which was affirmed by the Second
Circuit (EEOCv. Port. Auth. Of N.Y. & N.J ., 2014 U.S.
App. LEXIS 18533 (2d Cir. Sept. 29, 2014))
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The Big Six Priorities

5. Preserve and improve access to the legal
system.

A Investigate employer policies that allegedly
discourage individuals from exercising their
employment rights (overly broad walver,
settlement provisions that prohibit legal action,
mandatory arbitration provisions).
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The Big Six Priorities

5. Preserve and improve accessto the legal system.

EEOCv. CVS Pharmacy, Inc.,2014U.S. Dist. LEXIS 142937 (N.D. Ill. Oct. 7,
2014) ¢ at issue are nondisclosure provisions in the standard CVS separation
agreement, which the EEOC contends has a chilling effect on individuals in
their ability to file charges with the EEOC. This case was dismissed, but the
EEOCis appealing to the Seventh Circuit.

IMPORTANT NOTE: the case was dismissed on the failure of theEEOCto
engage in conciliation efforts with CVS, NOT based on the merits of the

$ $ . "arguments that the NDA agreement provisions have a chilling effect
on the filing of claims, although the judge made points in the footnotes that a
retaliation claim requires some sort of act, not a passive caveat in a form

language.
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The Big Six Priorities

6. Prevent harassment.
A Systemic enforcement and targeted outreach ¢

harassment Is one of the most frequent
complaints in EEOC charges
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The Big Six Priorities

6. Prevent harassment.

In FY 2014 the biggest three EEOC settlements involved harassment claims.
Two of those settlements exceeded $2 million, and one of them s
particularly noteworthy in light of emerging trends:

In April of 2014 the EEOC settled EEOC v. Pitre Inc. d.b.a. Pitre
Buick/Pontiac , CIV No. 11-00875BB/CG, where it alleged a male lot manager
of a car dealership, under the direction of the general manager, subjected
several men to several egregious forms of sexual harassment, from shocking
sexual comments to solicitations and regular physical contact. The company
supposedly retaliated against those who objected. 55 men will receive some of
the $2.1 settlement in this same-sexharassmentcase
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Cases of Note in 2014

EEOCVv. Sterling Jewelers Inc.,, 3 F. Supp. 3d 57 W.D.N.Y.
2014

A Thiswasthe$ $. "GBUT | UOwW? xEUVUUI UOwOU
2014, and it was dismissed with prejudice.

A 19 female employees filed charges with EEOC nationwide,
alleging discrimination in pay or promotions based on sex.
EEOCassignedALL the investigations to one investigator,
then brought suit.

A, ETl PUUUEUI w) UETT zUwWU$ % O WUkl E O (
litigation investigation was incredibly inadequate.
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Cases of Note in 2014

EEOCVv. Sterling Jewelers Inc, pEOOUz E A

A The EEOC contended that the court may not inquire into
U 1 wOUi I PEPI OEawOi wEOWET | OE a:
(adopted by the District Court judge in granting summary

judgment for Sterling Jewelers) suggested that a court did
have the power to determine whether an investigation had

actually taken place and the scope of that investigation.

A The EEOC has a statutory duty to conduct an investigation,

and parroting evidence from others does not absolve them
of the requirement to conduct independent analysis.

A The case is on appeal to the Second Circuit.
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Cases of Note in 2014

EEOC v. Skanska USA Building , Inc, 2013 U.S. App. LEXIS
24806, at *2 (6th Cir. Dec. 10, 2013

Who is the employer?

A Skanska was the general contractor on a build. A
subcontractor, C-huOwil Ox O0al EwEUEOwl ObUU
white employees subjected Gluz UWE OEEOQuwIl Ox O0a i
harassment. When a G1 employee complalned of the

harassment, Skanska canceled Guz UWE OOUUEE UG w(
reinstated the contract, but the harassment continued.

A The C-1 buck hoist operators filed suit against Skanska, but

2 0OEOUOEWEUT Ul Ewli EOwbOwEDEDZ Ou
21 Ox00al U» wi OUwW3DUOT ws( (wx UUxC
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Cases of Note in 2014

EEOCVv. Skanska USA Building , Inc, 2013 U.S. App.
LEXIS 24806, at *2 (6th Cir. Dec. 10, 2013

Who is the employer?

A EEOCargued that a general contractor and a subcontractor
employed individuals jointly ¢ subcontractor was supposed to
supervise, but the general exercised more control over the work

A Sixth Circuit: for Title VII purposes, two separate entities are

considered to be joint employers if they share or co-determine

essential terms and conditions of employment. Joint employer

Ul 1 OUa wOOPWExxOPI UwbOw3PUOI wb ( ( wkE
A Skanska settled with the EEOC for $95,000.
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Cases of Note in 2014

EEOCVv. Catastrophe Mgt. Solutions, 2014 U.S. Dist.
LEXIS 50822, at *11 (S.D. Ala. Mar. 27, 2014)

A EEOC alleged that company policy banned dreadlocks was
racially discriminatory

A Employer countered that no plausible claim for intentional
discrimination has been stated

A Court agreed with employer, citing Ashcroft v. Iqbal556
U.S. 662 (2009) in that a claim must allege specific facts to
support a credible theory and claim. Also, Title VIl protects
those with immutable characteristics, but hairstyle is
mutable, even if associated with certain ethnic groups.

(s ]

[ Harassment Update @30



The ADAA made it easierto find that an individual hasa disability for
ADA purposes, so the litigation trend at the EEOCis towards focusing
on the obligation of an employer to provide reasonable
accommodations.

A Fixed/Maximum Leave Policies ¢ EEOC, through several cases,
contends that separation clauses after a specified maximum
amount of leave taken are in violation of the # zréhsonable
accommodation provisions. Also at issue are requirements that
employees be 100% healed when returning to work .

A Telecommuting as reasonableaccommodation ¢ The EEOC lost the
first round in Ford Motor Co, but the court E B E Oampletely
dispose of the idea of telecommuting as an accommodation. This
trend will likely continue.

31



